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mits being obtained and all litigation being resolved.
Report p. 108.

64. The conclusion of Mr. Roach that a landfill
was economically feasible is based completely on
the observation that Kaiser was investing in a landfill
at the site. First, this “observation” is not a proper
method of assessing the economic feasibility of a
landfill use. See definition of economic feasibility at
9 11. Moreover, this “observation” does not consider
the circumstances and history of Kaiser’s investment
in the project or the fact that Kaiser, since it owned
the railroad, the permits, and other aspects of the
project related to the selected lands, had different
motivations than others in the marketplace would
have had. Mr. Roach’s conclusion appears to be
without market support, and is based on an incom-
plete understanding of the factors motivating Kaiser
to continue to invest in Eagle Mountain,

Kaiser is correct when it argues that BLM’s chief state
appraiser in California, Nancy Ortiz, reviewed Mr. Herzog’s
report and said in a 12-page report:

From my review it appears that Mr. Herzog has
been conscientious in providing an independent anal-
ysis and his report meets applicable [UAS] and Fed-
eral standards and the requirements of the
instructions for the assignment provided by the
BLM. He has thoroughly analyzed the subject’s
potential for landfill as a highest and best use, using
appropriate methods and consultants, and provided a
feasibility conclusion based on his analysis. As the
reviewer, I believe that the appraiser has addressed
concems relative to the landfill as a potential highest
and best use . . ..

The BLM District Manager added this perspective to Mr. Her-
zog’s appraisal:
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We feel the administrative record supports BLM’s
decision in this case, and disagree with Plaintiff’s
assertions to the contrary. However, in light of the
Ninth Circuit’s opinion in Desert Citizens, we felt an
independent analysis of whether a landfill was the
highest and best use of the federal lands was justi-
fied. We were prepared to accept the results of this
new analysis, regardless of its implications to the
District Manager’s decision of September 25, 1997.

In conclusion, he said, “I have reviewed Mr. Herzog’s report
and found nothing which indicates that it is necessary to
revise or revisit the District Manager’s decision of September
25, 1997 approving the exchange.” This decision was served
on the Charpieds in January, 2003; and Mr. Herzog’s report,
plus the reports of the chief appraiser and the district manager
were formally made part of the administrative record and offi-
cially certified and lodged as such with the district court on
February 7, 2003. How my colleagues can claim that this is
not a “final, appealable decision” is a mystery.

Did the plaintiffs timely appeal the District Manager’s final
conclusion to the IBLA, as they could have pursuant to 43
C.F.R. §4.410(a)? No. This failure alone should bar them
from bringing it sideways into this case. So what the Char-
pieds say BLM did not do has in fact been done, and remains
unchallenged by them.

We faced a similar problem in Warm Springs Dam Task
Force v. Gribble, 621 F.2d 1017 (9th Cir. 1980). In that case,
a deficiency in the Army Corps of Engineers NEPA process
had been cured during litigation. Calling these “supervening
events,” we denied remand to the Corps because the Corps
had already conducted studies definitively to answer the mat-
ter at issue. /d. at 1026. As we said in Friends of the Clearwa-
ter v. Dombeck, 222 F.3d 552, 560 (9th Cir. 2000), “if extra-
record evidence shows that an agency has rectified a NEPA
violation after the onset of legal proceedings, that evidence is
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relevant to [what] relief should be granted.” See also Forest
Guardians v. U.S. Forest Serv., 329 F.3d 1089, 1095-96 (9th
Cir. 2003). At the very least, we should follow this example.
BLM has done what we suggested in Desert Citizens. It has
thoroughly “considered” the issue and issued a manifestly
defensible answer. To remand at this point is a clear exercise
in blind form over substance.

CONCLUSION

I end with the Technical Advisory Panel’s evaluation: “the
proposed Eagle Mountain Landfill could well become one of
the world’s safest landfills and a model for others to emulate.”
Don’t hold your breath.



